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Pursuant to Demand for Arbitration by Screen Actors Guild, Inc.

against Ogilvy & Mather, an advertising agency, hearings were held

at the offices of the American Arbitration Association in New York
City on April 24, 1979, Sept. 19, 1979 and October 18, 1979. Claimant
seeks an award against Respondent in the amount of $2400. for an
alleged breach by Respondent of Paragraph 12 of the Screen Actors

Guild 1975 Commercials Contract (hereinafter "Commercials Contract")



to which Respondent is signatory. The Commercials Contract, a
collective bargaining agreement, contains the minimum wage scales,
working conditions and use compensation to professional persons
("actors") covered thereunder for services in the production and

use of advertising and commercial messages (herein "commercials")
intended for showing over television. Paragraph 55 thereof provides
for arbitration of all disputes between an actor and a producer
signatory thereto with respect to the making and use of commercials
and the employment of actors therein.

Claimant claims that in or about January, 1978, Respondent
produced or caused to be produced a television commercial on behalf
-0of its client Merrill, Lynch, Pierce, Fenner & Smith, Inc. ("Merrill
Lynch") in connection with the production of which Respondent
engaged eight.(8) non-professional persons, employees of Merrill
Lynch, to perform services in the commercial in breach and violation
of Paragraph 12 of the Commercials Contract which incorporates by
reference Section II of Séhedule B of the Commercials Contract,

"as a result of which employment Respondent is liable to Claimant
in the amount of $300. for each breach, or a total of $2400.

Subsection B of Section II provides in pertinent part:

"The obligation of Producer to give preference to qualified
professional actors shall require the employment of a agualified
professional actor...".

Respondent denies the validity of the claim in reliance
upon the exception to the ;equirement for professional actors
set forth in subsection D.1l. of Section II which provides:

"D. There shall be automatically excluded from the provisions

of this Section the following:



1. Persons who portray themselves who by words or actions partici-

pate in the giving of a testimonial or endorsement;".
The Issue

The pertinent facts (with due regard for the lapses of time
between hearing dates and the absence of a precise stenographic
record) are adequately recognized in the briefs of both parties,
and do not require repetition in this opinion.

The issue between Claimant and Respondent is whether employees
of Merrill Lynch appearing in the commercial and espousing, as set
forth therein, certain attributes of that company and its operations
can be said to be engaged thereby in a testimonial or endorsement
(interchangeably "testimonial") so as to fall within the exception

provided by subsection D.1.
Opinion

At the hearings, the’collective bargaining history concerning
the introduction and development of the automatic exclusion provision
was sparse and at best tangential on its applicability and intent.
Prior to the 1975 Contract, Commercial Contracts did permit the use
of non-professionals under a succinct exemption from preference
of employment, reading:

"2. Persons who portray themselves".

Screen Actors Guild, allegedly concerned with practices there-
under, proposed the elimipation of that exemption; producer repre-
sentatives opposed that suggestion. An ultimate compromise took
the form of the present language, i.e., a person must portray

himself and participate in the giving of a testimonial. The obvious



purpose of the addition was to limit the right of a producer to
hire non-professionals. As a result Screen Actors Guild gained
something of substance; producers lost something in custom or
practice which can be regained only if it is clearly established
that the non-professionals portrayed participated in fact in the
giving of a testimonial. The nub of the controversy between the
parties is whether that has been established by the commercial in
dispute.

Here, the following named eight (8) persons (not qualified
professional actors) employees of, and introduced as account
executives of, thé advertiser, Merrill Lynch, chosen selectively
by the producer, were portrayed in, -and made the following state-
ments in, the commercial:

John Fedyck: "The training program here is by far
i the most comprehensive."

Pam Dantzler: "I think the training program is like
a mini-MBA."

Darden Livesay: . "And our research today I feel is
truly number one."

William Fay: "We have access to opinions on over
1000 securities within two minutes."

John Novell: "This is the place to go for the large
investor and the small investor."

Norman Miller: "This billion dollar corporation is the
most financially sound in Wall Street."

Edward Bond: "The firm is only as strong as the
people in it and we like to think we
have the best."

Roy Swenson: "I put my customers' interest first as
well as its integrity-that's why we are
number one."

Query: Are these statements or any of them testimonials within the

contemplation of subsection D.1.?



