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\MERICAN ARBITRATION ASSOCJATION

—

1n the Matter of the A;bitration

OPINION
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McCANN—-ER1CXSON, %gxc.
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L AAA Case No.
— — 1330-0376-868

¢
Before: Matthew A. Kelly ?
Arbitrator i

Agpearances:

For the Agency:

4
\
Flhanan E. Stone, Esqg. E Attorney
Robert G. Simon, Esq. ? Attorney
Marion Preston { Witness
Duane Schlichting [, Vitness

Hancy L- Schroeder McCann—Erickson

i
For the Guild: b

Eve 1. Klein, Esq. £
of Shea & Gould %

Elinor London

Bridget Greco

Counsel

Assistant Executive Secretary
Executive Assistant

Stipulated issue: '%

Vhether any one Or all jof five performers (Thomas =
Kramer, Oble Story, Scott Eck, Jed Gillin, and Thom Zimerle)
hired as 'Extras” in the Mennen Speed Stick »Coach”
commercial, are entitled toEan upgrade to "Principal
Performers,” pursuant to the| 1985 Commercials Contract, on

the basis of their performarnce in the final edited
commercial?
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The parties agreed tha ! 3£ any of the five performers
were found to be entitled tgyan upgrade to Principal
Performer, he would be paid $8,048.72 and be entitled to
residunals as a Principal Periformer i the comme
air in the future.
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Procedure:

A hearing iB the above matter was held on July 18, 1988
at the New York affices oflithe American Arbitration
Association, 140 Vest SIStKStreet. New York, New York, vefore
the undersigned who was seéected to serve as arbitrator under
the provisions of the Ccll%ctive Bargaining Agreement between
the parties and the prcced@res of the American Arbitration
association. AT <pe hearisg, botb parties were given full
opportunity to present the%r evidence, taestimony and
argument. A transcTipt was taken and Post Bearing briefs
were filed bBY both partiesﬂ:ith the Association OR October 5,
1988. The record was decl: ed closed upon receipt of the
briefs and a videotape of ﬂhe_commeréials which were viewed
at the hearing in this matﬁ?r.

i
Background Facts and Circunétances of the Dispute:

i
The five performers, Thomas Kramer, Obie Story. Scott

A

3
Eck, Jed Gillim, and Thom Z?merle (hereinafter the
\ .

wperformers’”) wWere engaged.wy the Agency as extras to perform

w

in a Mennen Speed Stick Coﬁ%ercial. xnown as the »Cpach
Commercial” (hereinafter th% »Commercial” ). The Commercial
was shot on July 22 and 24.%1986. |

In December, 1986, the@Union received complaiﬁts fronm
three actors 1in the Ccnmerc%al engaged 2as extras who believed
that they should have been”;pgraded to principal performers
(one of these ccmplainants.éthe umpire in the Commercialf was
upgraded to principal perfo%mer by the Agency on the basis of
his spoken line, »Safe”) . ?%c of the actors, Kramer and
Story. complained that they %«ere hired as extras. but they
believed that they performec% as "principal perfnrmers," as

that term is defined in Section 8(C of the Commercials

Contract. Thi= complaint fq?ms the basis for +he instant
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arbitration.
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The Union obtained a %Ppy of the Commercial and screened
W
4+ intermally for 1its Commércials Department and executive
staff. The Union believed&%h&t there werse five valid upgrade

i
claims based on Section 6 (& and decided to pursue claims for
L
upgrade for the complainanﬁ% and the three other named

performers. - ﬁ
\,;; : '
The upgrade clains we%? presented to an Industry/Unicn

meeting. The Industry rep%%sentatives disagreed with the

claims and the matter was ;%rsued to arbitration pursuant to
the terms of the Comnercia@% Contract between the parties.
The matter belng unresclvedg +t is properly before ne for
!

final and binding arbitrati%n pursuant to the terms of the
A
Commercials Contract and th% rules of the American

Arbitration Association. h
I
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Cited Contractual Provisions:

Provisions:
i
1. RECOGNITIOE AND COVERAGE
£ % X
i
Compensation ta p%ancipal performers in commerctals
s based both on the services which the principal
performer renders 1in e production of such commercials
and on the use which i% made of the finished commercial
in which the principalﬁ?ericrmer has rendered services.
This dual basis of compensation springs from the unique
nature of the services%fendered by principal performers
in commercials. The Union contended that a principal
performer rendering serwices in a commercial performs,
to a great extent, theiiuties of a demonstrator or
szlesman of a particul ir product or service.

!
The Union also cc%@ended that this identification
¢
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