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The Iﬁstant grievance, filed pursuant to the Screen Actors Guild Commercials
Contract, sought an upgrade for Ken Hoffman, and two John Does and two Jane Does, all
hired as extras, on the basis of their performances in a Magnavox Television commercial
produced by Fallon McEHiot (“FM”) and entitled “Hot Dogs Hot Dogs Free Speakers”
(the “Commercial”)

A hearing was held before the undersigned on September 15, 1997, at which time
the parties entered into a Statement of Stipulated Facts, and, following the viewing of the

commercial at issue, presented arguments and prior arbitration decisions in support of



their respective positions. Post-hearing submissions were filed and the matter is now

ready for decision.

The grievance, as filed, identified five individuals for whom the upgrade was

sought:

Ken Hoffman - man in red watch cap on right side of screen in the first
scene and on the left in the second scene.

John Doe 1 - man in golf cap and blue shirt
John Doe 2 - man with blue painted face beside Hoffman

Jane Doe 1 - woman in yellow jacket and cap on left side of screen and
behind John Doe 1.

Jane Doe 2 - woman in plaid shirt behind Jane Doe 1 and holding a
hotdog.

Following the hearing, the individuals were further identified by name: Robert
Clark was John Doe 1; Richard Cross in John Doe 2; Marlon Braccia was Jane Doe 1,
and Nancy Barker was Jane Doe 2. It was also acknowledged that Robert Clark,

although hired as an extra, was voluntarily upgraded by FM upon viewing the edited

commercial.

Backeround: The Commercial

The five performers in question were engaged as extras by FM to perform in a
Magnavox Television commercial known as “Hot Dogs Hot Dogs Free Speakers.” Two
separate versions of the Commercial were created, each running for approximately 30
seconds. Both versions were viewed repeated times during the course of the arbitration,
and a copy was provided to the Arbitrator. The claims for all five are based on their
performance in the first scene (version one), while an additional claim is made for Mr.

Hoffman on the basis of his performance in the second scene (version two).
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The first scene begins by seeing a football game on our television screen. It then
cuts to a group of people, colorfully dressed, who appear to be fans watching the game
from the stands, and nodding their heads in response to the motions of the game on the
~ field. A person with his back to the camera passes in front of them. He is dressed as a
vendor, and is saying, “hot dog, hot dog.” The spectators bend around to see the game as
he blocks their view.

Scene two is a cut back to the game and spectators from a side view. The hot dog
vendor is now standing perpendicular to them. One of the spectators asks for a hot dog,
and as the vendor passes it to him, the vendor asks for money. The spectator hesitates
and says, “Harry, what are you doing charging for the hot dog.” The camera pulls back,
and we see the spectators in hat appears to be Harry’s living room, all watching the garhe
on a wide-screen Magnavox television. A voice over then says: “Magnavox, with a
picture so real, you can charge for the hot dogs.”

Since none of the five performers involved in this grievance speak or are alone on
a stationary camera shot, the criteria to be applied are in Paragraph 6(c) of the
Commercials Contract:

6. Persons Covered

The following classifications of persons are included in the term
“principal performer” and are covered by this Contract:

X X X

c. Anyone whose face appears silent and is identifiable and whose
foreground performance demonstrates or illustrates a product or

- service or illustrates or reacts to the on or off camera narration or
commercial message;

Persons appearing in the foreground solely as atmosphere and not

otherwise covered by the foregoing shall be deemed extra
performers;



Accordingly, for purposes of reviewing these upgrade claims, the Arbitrator must
determine (1) are they identifiable, (2) are they in the foreground, and (3) do they deliver
a performance in the foreground that illustrates or reacts to the on or off camera

commercial message.

Discussion

Before turning to the application of those terms to the instant commercial, it is
helpful to review the three prior arbitration awards that were submitted involving other

commercials wherein upgrades were sought.

SAG v. Foot Cohn & Belding dealt with the MasterCard credit card commercial,

and, in particular, the scene therein showing several rows of bankers emerging from an
elevator. The advertising agency hired the first row of bankers as principals. SAG
sought upgrades for the second row of bankers.

The arbitrator therein noted, at the outset, that the pertinent provisions of the

Commercials Contract are, of necessity, couched in language whose definition cannot be

disassociated from judgement:

“...It1s patently clear that all of the relevant language takes on

meaning only in context and that each case must be determined by its own
context.” (p.5) ’

And since the audience for these commercials is the average viewer, he went on
to note that he cannot conceive of any consistent rule by which the average viewer’s
prospective recollection of a performer seen in a prior commercial can be assessed:

“...Performers in a commercial may be extras or ‘players.” The
differentiations between them are to be established on the facts as they
appear in the commercial, and on the interpretation of such general

concepts of identifiability, appearance, and foreground performances as
may best serve the intent of the parties.(p.9)



