BEFORE

THE PRODUCER--SCREEN ACTORS GUILD

SOLE NEUTRAL ARBITRATOR
In the Marter of Arbitration
berween

SCREEN ACTORS GUILD, INC

a non-profit corporation, on behalf of
Affected Performers, 20 Doe Performers,
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Screen Actors Guild
Pamela Conley Ulich, Esq.
Screen Actors Guild
5757 Wilshire Boulevard
Los Angeles, CA 90036-3600

McCann-Erickson, Inc.
Elhanan C Stone, Esq

Hall Dickler Kent Friedman & Wood LLP

909 Third Avenue
New York, NY 10022-4731
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HOKNY/E8179Mvi2

OPINION
and

AWARD

October 8, 1999

(Relanng 10 "Powerade”)



Findings of Fact'
A The Issues
The parties executed the following stipulated statement of the issue to be resolved in this
proceeding
[1]  Ts claimant Peggy Odita identisble in accordance with Paragraph 6.C of
said Commercials Contract?
[2]  Ifyes, then what remedies are appropriate”?
B. Stipulation of Facts
The parties have supulated to certain facts as follows (Jt. Ex. 3)
1 The commercial and all of its video depiction and audio recording which is
the subject of this arbitration is covered by the terms and conditions of the Screen
Actors Guild Commercials Conrtract of 1997.
2. The determination as to whether the claimant is entitled 1o be considered a
principal performer in that commercial is covered under Paragraph 6.C of said
Commercials Contract.
3. Respondent stuipulates that claimant's image is in the foreground and the)|

such performance illustrates the on camera commercial message.

' Dunng the course of the hearmg in thus matter both partics were atforded a full and complete oppormmty ©

present evidence, 10 cross-examine wiiesscs 4nd 10 develop argument, including the submssion of post-hearing bnefs.
All wimesses appeanng were duly sworn No official record of the proceedng was made.
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C. The Commercials Contract
Paragraph 1.1.A, "Principal Performers,” provides in material part as follows-
Compensation 1o principal performers in commercials is based both on the
services which the principal performer renders in the praduction of such
commercials and on the use which is made of the finished commercial in
which the principal performer has rendered services. This dual basis of
compensation springs from the unique narure of the services rendered by
principal performers in commercials . . [A] principal performer rendering
services in a commercial performs, 10 a great extent, the duties of a
demonstrator or salesperson of a particular product or service and as such,
tends to be identified with that particular product or service.
Paragraph 6, PERSONS COVERED - PRINCIPAL PERFORMERS, provides in material
part as follows*
The following classifications of persons are included in the term "principal performer” and
are covered by this Contracr.
2 = x
C Anyone whose face appears silent and is idenufiable and whose

foreground performance demonstrates or illustrates a product or service or

? Paragraph [I[.C of the 1958 Commercials Contract (Ji. Ex 4) defined 4 “principal pertormer” as, “Anyone

whose face appears silent and whose foreground performance illustraves or reacts to the offcamera narranon or to the
cummercial message bemng given.” In the 1960 Commercials Contract the 1958 language was amended in Paragraph
3 C wread” "Anyonc whaose face appears silent and 1s ydenufiable and whosc foreground " (emphasis added)
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illustrates or reacts to the on or off-camera narration or commercial
message . . . (emphasis added)

D. Norwithstanding any of the provisions of subsections A, B
or C hereof, anyone who 1is the subject of a closeup and who 1s
idennfiable shall be deemed a "principal performer”. A "closeup” is

defined as that term is understood in motion picture photography,

Paragraph 56.F provides:
Nothing herein contained shall be deemed 10 give the arbitrator(s) the
authority, power or right 1o alter, amend, change, modify, add to or
subtract from any ot the provisions of this Contract.
D. The Circumstances
On May 11, 1996, Claimant. Peggy Odita was filmed during a hurdling competition at the
Modesto Relays Track and Field Meetr She is ranked ninth in the U.S. for the haptathalon event.
On May 20, 1997, in consideration of the payment 10 her of $1,000, she executed a
"Talent Release” 1o Action Sports Adventure, Inc., relative 1o Job #4719, "Job Name: McCANN,
DK POWERADE, "to use up 1o :02 seconds of the motion picture film or broadcast footage,
more particularly described as yourself hurdling in the commercial for Powerade 1o be aired
nationally in the US only for the life the commercial campaign.”
Respondent undertook on behalf of its client, The Coca-Cola Company, 1o produce a
commercial motion picture for the drink, Powerade As produced, it consisted of a series of

vignertes of athletes engaged in various strenuous sports actions. In an effort 1o avoid having Ms.
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