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Pursuant to the procedure for arbitration contained in the
agreement between ANA-AAAA JOINT POLICY COMMITTEE ON BROADCAST
TALENT RELATIONS (“JPC”) and the SCREEN ACTORS GUILD (“SAG”, “Guild” or
Union”) the undersigned was appointed to hear and decide the claim involved herein. A
hearing was held on March 28, 2008 at the offices of Reed Smith LLP, 1901 Avenue of the
Stars, Los Angeles, California. After hearing the witnesses, submission of exhibits and

arguments of the parties, decision was reserved. Post hearing briefs were submitted.



The parties did not agree on the framing of the issue. The JPC
proposed:

What is the proper way to resolve disputes between the JPC and
Screen Actors Guild on the appropriate pension and health
allocation amounts to be made on covered services provided for
in a multi-services talent contract?

SAG proposed:

Is this matter arbitrable?

If so, did SAG violate the 2003 Commercials Contract
(the “CBA”) between the JPC and SAG?

3. If so, what is the remedy, if any?

N =

The JPC, a committee comprised of advertisers and advertising
agencies, is the signatory to the Collective Bargaining Agreement with SAG which
represents performers who act in commercials. The CBA, for our purposes, essentially deals
with celebrities — actors, models, athletes — who act or perform in short advertising messages
for showing on television or the internet. The advertisers, also known as the producers of
these commercials, commonly hire these celebrities as spokespersons for their products not
only for TV commercials but for other types of advertising.

So, for example, Vera Volley, a renowned tennis player, may
enter into a contract for $3 million to do a TV commercial for a cereal and also have her
picture in magazines and on the cereal box. And the fashion model Sara Stunning may sign

a deal worth $2 million to do a TV commercial for a luxury car and have her picture in



magazines leaning against the hood. The CBA covers only the TV commercials, the
performing part, while the print ads, the non-performing part, are not covered. Therein lies
the root of this controversy.

Section 46 of the CBA provides for the producers and advertisers
to contribute to SAG’s Pension and Health Plans (the “Plans”). It provides in pertinent part:

A. . . . Producers shall contribute an amount equal to
14.30% of all gross compensation to principal performers
as herein defined with respect to television commercials
produced on and after October 30, 2003.*

* * %

E. Where producer borrows acting services from a signatory
loan-out company, or enters into a contract with a
principal performer under which covered services and
non covered services are to be provided, the following
shall apply:

1. There will be a separate provision in principal
performer’s agreement or loan-out agreement covering
only acting services. Where other services are involved
and there is a dispute over the portion of the
compensation allocated to acting services, the principal
performer’s ‘customary salary’ shall be given substantial
consideration in resolving such dispute.

2. Contributions shall be payable on the amount
allocated to covered services.

*The contribution rate was raised to 14.80% pursuant to the October 2006 Extension Agreement.



G. The funds contributed to the Pension Plan and the Health
Plan shall be trust funds and shall be administered under
the Screen Actors Guild-Producers Pension Plan
Agreement, and the Screen Actors Guild-Producers
Health Plan Trust Agreement both dated February 1,
1960, which Agreements and Declarations of Trust shall
become part of the collective bargaining contract.

Returning to Ms. Volley, assuming $1 million of her $3 million
contract is allocated to performing or covered services, the producer or the advertising
agency will contribute, apart from that amount, 14.30% or $143,000 to the Plans. Or if Ms.
Stunning is deemed to be engaged in covered services in 80 percent of her work, the
producer will contribute, if my arithmetic is correct, $228,800 ($2 million x 80% x 14.30%).
That much is clear.

The question presented, however, concerns the method of
determining the amount or percentage of the performer’s total compensation which is
covered by the CBA and thus subject to the 14.30% contribution. The essential facts are not
in dispute. For as long as the parties have had a collective bargaining relationship and the
Plans have been in existence, thirty-five years or so, it is the Plans’ trustees, not the parties
to the contract, who have determined the allocation between covered and uncovered services.
It is SAG’s position that that practice is in accord with the CBA, has been endorsed by the

parties and the Plans and therefore must not be disturbed. Joining the issue, the JPC says the

practice is in direct contravention of the CBA; the Plans have no authority to make the



determination; the parties must do it and if they disagree the question must be presented to
an arbitrator.

Established by SAG and the signatories to its collective
bargaining agreements — besides the JPC representing the commercial producers, the other
major employer party is the Alliance of Motion Picture and Television Production (AMPTP)
— the Plans are multi-employer trust funds each governed by eighteen trustees appointed by
SAG and eighteen trustees appointed by management. Of the eighteen management trustees,
eleven are appointed by AMPTP and seven by the JPC. The trustees, owing a fiduciary duty
to the participants of the plans, do not report to or take direction from SAG or the employer
organizations.

Over the years, the Plans have used informal guidelines to
determine the contribution obligations of the producers in multi-service agreements.
Developed by a collection committee comprised of equal members of SAG and management
appointed trustees, the guidelines were ultimately published and issued to the producers in
July 2007. They read as follows:

“Commercials” as defined by the Screen Actors Guild
Commercial Contract may include, but are not limited to:
television and in-cinema advertising (film or tape), internet, in-
store/television unit, internal usage, and commercials made for
or designed for exhibition on new Media, etc. In addition,
commercial services include the right to produce and use

commercials and to hold the performer to exclusivity, whether
or not that right is exercised.



